September 27, 2006

Dear Senator:

We are writing to strongly encourage you to reject the “compromise” Military Commissions Act of
2006 and to vote no on final passage of the bill. More than anything else, the bill compromises
America s commitment to fairness and the rule of law.

For the last five years the United States has repeatedly operated in a manner that betrays our nation’s
commitment to law. The US has held prisonersin secret prisons without any due process or even
access to the Red Cross and has placed other prisonersin Guantanamo Bay in atransparent effort to
avoid judicial oversight and the application of US treaty obligations. The federa government has
operated under legal theories which dozens of former senior officers havewarned endanger US
personnel in the field and has produced legal interpretations of the meaning of “torture” and “cruel,
inhuman and degrading” treatment which had to be abandoned when revealed to the public.
Interrogation practices were approved by the Department of Defense which former Bush
Administration appointee and General Counsel of the Navy Alberto Mora described as “clearly
abusive, and ... clearly contrary to everything we were ever taught about American values.”
According to media reportsthe CIA has used a variety of interrogation techniques which the United
States has previously prosecuted as war crimes and routinely denounces as torture when they are
used by other governments.

Instead of finally coming to grips with this situation and creating a framework for detaining,
interrogating and prosecuting alleged terrorists which comports with the best traditions of American
justice, the proposed legislation will mostly perpetuate the current problems. Worse, it would seek to
eliminate any accountahility for violations of the law in the past and prevent future judicial
oversight. While we appreciate the efforts various members of Congress have made to address these
problems, the “compromise” falls far short of an acceptable outcome.

The serious problems with this legidation are many and this letter will not attempt to catalogue them
al. Indeed, because the legislation has only just been made available, many of the serious flawsin
thislong, complex bill are only now coming to light. For instance, the bill contains a new, very
expansive definition of enemy combatant. This definition violates traditional understandings of the
laws of war and runsdirectly counter to Pres. Bush’s pledge to develop a common understanding of
such issues with US allies. Because the proposed definition of combatant is so broad, the language
may also have potential consequences for US civilians. For instance, it may mean that adversaries of
the United States will use the definition to define civilian employees and contractors providing
support to US combat forces, such as providing food, to be “combatants’ and therefore legitimate
subjects for attack. Y et, there has been no opportunity to consider and debate the implications of
this definition, or other parts of the bill such as the definitions of rape and sexual abuse.

We strongly oppose the provisionsin the bill that strip individuals who are detained by the United
States of the ability to challenge the factual and legal basis of their detention. Habeas corpusis
necessary to avoid wrongful deprivations of liberty and to ensure that executive detentions are not
grounded in torture or other abuse.

We are deeply concerned that many provisionsin the bill will cast serious doubt on the fairness of
the military commission proceedings and undermine the credibility of the convictions as a result.
For instance, we are deeply concerned about the provisions that permit the use of evidence obtained
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through coercion. Provisionsin the bill which purport to permit a defendant to see all of the
evidence against him also appear to contain serious flaws.

We believe that any good faith interpretation of the definitions of “cruel, inhuman and degrading”
treatment in the bill would prohibit abusive interrogation techniques such as waterboarding,
hypothermia, prolonged sleep deprivation, stress positions, assaults, threatsand other similar
techniques because they clearly cause serious mental and physical suffering. However, given the
history of the last few years we a so believe that the Congress must take additional steps to remove
any chance that the provisions of the bill could be exploited to justify using these and similar
techniquesin the future.

Again, thisletter is not an attempt to catalogue all of the flawsin the legislation. Thereis no reason
why this legislation needs to be rushed to passage. In particular, there is no substantive reason why
this legidation should be packaged together with legislation unrelated to military commissions or
interrogation in an effort to rush the bill through the Congress. Trials of the alleged “high value”
detainees are reportedly years away from beginning. We urge the Congress to take more time to
consider the implications of this legislation for the safety of American personnd, for US effortsto
build strong alliances in the effort to defeat terrorists and for the traditional US commitment to the
rule of law. Unless these serious problems are corrected, we urge you to vote no.
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